
STATE OF NEI,i YORK
STATE TAX COMMISS]ON

In the Matter of the Pet i t ion

o f

Branch Motor  Express  Co.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 9 of the Tax law

for  the  Years  1970 -  1974.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th  day  o f  May,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l

upon Branch Motor Express Co.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Branch Motor Express Co.
114 Fi f th Ave.
New York,  NY 10011

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

16 th  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Mat. ter of  the pet i t ion

o f

Branch Motor  Express  Co.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat. ion or a Refund of

Corporat ion Franchise Tax

under Art ic le 9 of the Tax Law

for  the  Years  797A -  t974.

AFFIDAVIT OF MAII.ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of Lhe Department of Taxat ion and Finance, over 18 years of age, and that on the

16th  day  o f  May,  1980,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied  mai l
upon John C. Messersmith the representat. ive of the pet i t ioner in the with. in
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed as  fo l lows:

Mr. John C. Messersmith
Branch Motor Express Co.
l-I4 Fifth Ave.
New York,  NY 10011

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said r /rapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

16 th  day  o f  May,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a y  1 6 ,  1 9 8 0

Branch Motor Express Co,
114 F i f th  Ave.
New York ,  NY 10011

Gentlemen:

Please t 'ake not ice of the Decision of the SLate Tax Commission enclosed
herewith.

You have nolv exhausted your r ight of  review aL the administrat ive IeveI.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t ioner '  s  Representa t ive
John C. Messersmith
Branch Motor  Express  Co.
114 F i f th  Ave.
New York ,  NY 10011
Taxing Bureau's Representat ive



STATE OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

:
BRANCH MOTOR EXPRESS CO

for Redeterminat ion of a Def ic iency or
for Refund of Corporat ion Taxes under :
Art ic le 9 of the Tax Law for the years
1970 th rough 1974

Period Beginning

r / L /70
I I  L IT I
r /  L / 72
r /  r / 73
7 /  1 /7  4

DECISION

Pet i t ioner ,  Branch Motor  Express  Co. ,  114 F i f th  Avenue,  New York ,  New

York  10011,  f i led  a  pe t i t ion  fo r  redet .e rminaL ion  o f  a  de f ic iency  or  fo r  re fund

of corporat ion taxes under Art ic le 9 of the Tax Law for the years 1970 through

797 4 .

A fo rmal  hear ing  was he ld  be fore  Wi l l iam J .  Dean,  Hear ing  Of f i cer ,  a t  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

' Y o r k ,  o n  A u g u s t  9 ,  7 9 7 7  a t  1 0 : 4 5  A . M .  P e t i t i o n e r ,  B r a n c h  M o t o r  E x p r e s s  C o . ,

appeared by John C. Messersmith. The Audit  Divis ion appeared by Peter Crotty,

E s q .  ( l a u r e n c e  S t e v e n s ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner should be permit ted to offset certain accounts receivable

against certain accounts payable in determining gross assets under sect ion

783.2  o f  the  Tax  Law.

FINDINGS OF FACT

1 .  On  Ap r i l  9 ,  1976 ,  t he  Aud i t  D i v i s i on  i ssued  to  pe t i t i one r  no t i ces  o f

def ic iency cover ing the fo l lowing per iods and in the fo l lowing amount .s ,  p lus

in te res t :

Tax

$  9 2 8 . 1 3
r  ,a44.42
3 , 7 2 7 . 3 7
5  , 7 7 6 . 9 0
3 ,  1 4 0 . 8 8
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2 .  B ranch  Mo to r  Exp ress  Co .  (he re in ,  ' rB ranch  Mo to r " )  i s  a  Pennsy l van ia

co rpo ra t i on  and  a  who l l y -owned  subs id ia ry  o f  B ranch  Indus t r i es ,  I nc . ,  a  De laware

corporat ion.  Both corporat ions are at  the top of  a corporate network of

cornmon carr ier  and real  estate subsid iar ies.  The common carr iers involved are

Branch  Mo to r  Exp ress  Co . ,  Mo to r  F re igh t  Co rp . ,  and  M id ' c l t e  A t l an t i c  T ranspo r ta t i on

Co- ,  I nc .  The  rea l  es ta te  compan ies  i nvo l ved  a re  The  Je rb ran  Corp . ,  and

Redbran  Rea l t y  Co rp .  I n  add i t i on ,  New Bran ,  f nc .  and  A t l an t i c  T ra i l e r  Se rv i ce ,

Inc-  were 100 percent  owned subsid iar ies which leased equipment  and a smal l

amoun t  o f  r ea l  es ta te  t o  t he  ca r r i e r s .

3 .  A t  any  g i ven  pe r i od  o f  t ime ,  t he re  wou ld  be  c r i ss -c ross ing  f l ows  o f

cash among the var ious subsid iar ies.  For  example,  a loan might  be made by a

real ty  company and paid over  to a t ruck ing company for  the purpose of  buying

equipment. Or a trucking company might lend money for maintenance or upkeep

of  a real ty  company terminal .  For  the years in  quest ion,  these var ious cr iss-

c ross ing  l oans  passed  th rough  B ranch  Mo to r ' s  Ne \ ,1  yo rk  o f f i ce .

4 -  Pet i t ioner  seeks to consol idate the account ing entr ies for  a l l  these

loan  t ransac t i ons .  I t  wou ld  l i ke  t o  t o ta l  a l l  accoun ts  payab le  t o  subs id ia r i es .

This would ref lect  money that  Branch Motor  has taken f rom subsid iar ies and

channeled to other  subsid iar ies.  I t  would then l ike to tota l  up the accounts

receivable f rom subsid iar ies.  These accounts receivable ref lect  debts owed to

Branch Motor  by companies that  used funds for  equipment  purchases,  etc .  Then

for  the g iven year  payables would be of fset  against  receivables to produce one

f inal  f igure.  In  some years under considerat . ion the payables would exceed the

receivables and would produce a net  loss.  In  other  years,  the receivable

f i gu re  wou ld  be  much  l ess ,  a f t e r  o f f se t ,  t han  i t  wou ld  be  i f  a l l  t he  rece i vab les

f rom subs id ia r i es  we re  added  up .  I n  sho r t ,  t h i s  o f f se t t i ng  p rocess  wou ld

el iminate or  reduce the value of  the asset ,  accounts receivable,  that  Branch
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Motor would show on its books. This nett ing process would not include ordinary

t rade accounts receivable generated in the course of operat ions.

5. On December 31, 7975, the equipment companies merged with Branch

Motor Express Co. From 1975 onward, pet i t ioner has employed the nett ing out

process. This procedure has not been contested by the Corporat ion Tax Bureau.

CONCI,USIONS OF LAW

A. That secLion 183.1 of the Tax Law imposes a tax based on the amount

of capital  stock of t ransportat ion and transmission corporat ions and associat ions

based on the amount of capital  stock within New York Stat.e.  Sect ion 183.2

prov ides ,  in  per t inent  par t :

"The measure of  the amount  of  capi ta l  s tock in  th is  s tate,  .  .  .  (wi th
ce r ta in  excep t i ons ) . . . sha l }  be  such  a  po r t i on  o f  t he  i ssued  cap i t a l
s tock  as  t he  g ross  asse ts ,  exc lus i ve  o f  ob l i ga t i ons  i ssued  by  t he
Uni ted States and cash on hand and on deposi t ,  employed in any
bus iness  w i th in  t he  s ta te ,  bea r  t o  t he  g ross  asse ts ,  exc lus i ve  o f
obl igat ions issued by the Uni ted States and cash on hand and on
depos i t ,  whe reve r  emp loyed  i n  bus iness . t t

B.  That  the accounts receivable d id not  const i tu te "cash" as that  term

is  used  i n  sec t i on  183 .2  o f  t he  Tax  Law.

C .  Tha t  t he  measu re  se t  f o r t h  i n  sec t i on  183 .2  o f  t he  Tax  Law i s  a  compar i -

son of  gross assets employed wi th in the state to gross assets employed anSrwhere.

Acco rd ing l y ,  pe t i t i one r  i s  no t  pe rm i t t ed  t o  o f f se t  an  asse t  (accoun ts

receivable)  wi th a l iab i l i ty  (accounts payable) .  Accounts receivable must  be

inc luded in the calculat ion wi thout  regard to accounts payable.

D.  That  the pet i t ion of  Branch Motor  Express Co.  is  denied and the

No t i ces  o f  De f i c i ency  a re  sus ta ined .

DATED: Albany,  New York COMMISSION

MAY 1 6 €e0


